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The decline of global environmental 

quality threatens the fundamental 

ability of many individuals and groups 

to lead lives with basic human dignity. 

Recognition of environmental rights is one 

tool that governments around the world 

are using to address these problems.
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Recognition of environmental rights is a recent global phenomenon. the constitutions of 

countries ranging from argentina to zambia recognize some form of a right to a healthy 

environment or duty to protect the environment. Declarations of international bodies, 

regional authorities, and local municipalities are emerging all over the planet recognizing 

rights to clean air, clean water, and uncontaminated land. among these are four canadian 

provincial and territorial laws and statutes that recognize environmental rights.

this trend is occurring for good reason. environmental rights help reset the balance 

between polluting the environment and preserving its basic functions into the future. 

as global environmental problems become more acute, an increasing percentage of 

the human population is feeling the burden of industrial development, pollution and 

resource extraction. unfortunately, it is often the poor and the marginalized, unable to 

protect themselves from pollution by moving away or purchasing cleaner products, who 

bear a disproportionate burden of its effects. the decline of global environmental quality 

threatens the fundamental ability of many individuals and groups to lead lives with basic 

human dignity. Recognition of environmental rights is one tool that governments around 

the world at the international, national, provincial and municipal level are using to address 

these problems.

Despite widespread global recognition, environmental rights remain largely unconfirmed in 

canada. this report urges that a right to a healthy and ecologically balanced environment 

is a fundamental right that should be enjoyed by all people, regardless of where they live. 

Recognition of environmental rights benefits the environment and all the people living in 

it, as well as our future generations.

Environmental rights help 

reset the balance between 

polluting the environment 

and preserving its basic 

functions into the future. 

Introduction
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this report is based on a year long research project made possible by the British columbia 
law foundation and focuses on the recognition, rather than the enforcement or the 
effect of, environmental rights. its goal is to evaluate the growing global trend towards 
recognition of environmental rights and consider how such rights might be recognized in 
British columbia. Part i provides an investigative overview of environmental rights. Part 
ii examines how environmental rights have been recognized in other jurisdictions. Part 
iii considers options for recognizing environmental rights in B.c.

the report also includes two appendices providing options for immediate actions for 
national, provincial and regional governments. the appendices propose two models for 
recognition of environmental rights in canada: appendix a is a model statutory provision 
that could be used in a national or provincial law; and appendix B contains a model  
municipal declaration of environmental rights.

This report  focuses on 

the recognition, rather 

than the enforcement 

or the effect of, 

environmental rights. 

Its goal is to evaluate 

the growing global trend 

towards recognition of 

environmental rights 

and consider how 

such rights might be 

recognized in BC.
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PaRT I

Environmental Rights 101

The Who, What, When, Where and Why

the notion of a right to a certain level of environmental quality is not new. Roman law 
recognized collective environmental rights by charging the government with the protection 
of the commons, which included the air, water and the fish in the sea. these environmental 
rights were public rights that only the government could uphold.

While some nations still recognize environmental rights as collective rights enjoyed by 
identifiable groups or people, in the 1970s a new generation of environmental rights 
emerged, generally referred to as the right to a healthy environment. these rights formed 
part of a suite of individual, social, economic, and cultural rights. as the law has evolved in 
some regions and nations, these rights have become directly actionable, so that individuals 
who suffer environmental harm may seek protection through the courts.

the first document in international law to recognize a right to a healthy environment was 
the 1972 Declaration of the united nations conference on the human environment, also 
known as the stockholm Declaration.1 adopted June 16, 1972 at the 21st plenary meeting 
of the united nations, the first principle of the stockholm Declaration states:

Man has the fundamental right to freedom, equality and adequate conditions 
of life, in an environment of a quality that permits a life of dignity and 
well-being, and he bears a solemn responsibility to protect and improve the 
environment for present and future generations.

since the adoption of the stockholm Declaration the world has seen a huge shift towards 
confirming environmental rights. today, a proliferation of international law agreements and 
at least 85 national constitutions recognize some form of right to a healthy environment. 
environmental rights are also enshrined in the sub-national constitutions of many nations, 
such as state constitutions and provincial charters. these rights are further upheld by 
the national and sub-national legislation of many nations, as well as the declarations of 
countless local governments.2

Today, a proliferation 

of international law 

agreements and at least 

85 national constitutions 

recognize some form 

of right to a healthy 

environment. 
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Rights that fall in the middle of the 

environmental rights spectrum reflect both a 

right to human health and a right to ecological 

health. These rights are phrased as rights 

to a healthy and ‘ecologically balanced’, 

or ‘ecologically sound’ environment. 
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given the breadth and diversity of legal instruments that recognize environmental rights, 
the “right” may be described in a number of ways. as stated above, the stockholm 
Declaration describes an environmental right as “a right to environmental quality that 
permits a life of dignity and well-being.” the Bruntland commission confirmed the right 
to an environment that is “adequate for health and well-being”.3 environmental rights 
have also been described as a right to an environment which is “ healthy”; “healthful”; 
“safe”; “decent”; “adequate”; “secure, healthy and ecologically sound”; and “healthy and 
ecologically balanced”.

environmental rights may be seen to exist on a continuum, with human-centred rights 
on one end and direct legal rights for nature at the other. at the human-centred end of 
the continuum lie iterations of a right to an environment sufficient for human health, 
commonly worded as the right to an environment that is ‘safe’ or ‘adequate.’ human-
centred environmental rights are not absolute, but rather are rights to water, air and earth 
of a certain standard of cleanliness. there is some debate as to whether these rights are 
relevant when environmental degradation that would be harmful to human health occurs 
in areas with few or no human inhabitants. legal challenges based on human health-
centred phrasings tend to be about very serious cases of environmental contamination 
affecting human health. for example, the inter-american commission on human Rights 
recently ordered Peru to take immediate precautionary measures to protect the health of 
a community threatened by contamination from a metal smelter. 4 this case was brought 
on the basis of, among other things, the rights to life, security of the person, health and 
a “healthy environment.”5 the evidence in the petition to the commission showed that 
99% children in la oroya Peru, where the smelter was operating, had dangerously high 
blood lead levels.

Rights that fall in the middle of the environmental rights spectrum reflect both a right 
to human health and a right to ecological health. these rights are phrased as rights to a 
healthy and ‘ecologically balanced’, or ‘ecologically sound’ environment. such rights include 
consideration of the entire ecosystem function and may not focus on pollution. cases 
brought on the grounds of a right to a healthy and ecologically balanced environment are 
broader than those brought under a right to a healthy environment alone. for example, in 
a case concerning the sea turtle fishery, the constitutional court of costa Rica found that 
due to uncertainty regarding the health of sea turtle populations, fishing turtles threatened 
the right to a healthy and ecologically balanced environment. according to the court, an 
ecologically balanced environment was one that included all its parts, including sea turtles.6

at the far end of the rights-spectrum lie the inherent rights of nature. these are legal 
rights granted directly to nature regardless of whether it is relied upon or useful to human 
beings. few examples of such rights exist other than the recently adopted constitution of 
ecuador, which states at article 71:

Nature or Pachamama, where life is reproduced and exists, has the right to 
exist, persist, maintain and regenerate its vital cycles, structure, functions and 
its processes in evolution. Every person, people, community or nationality, 
will be able to demand the recognitions of rights for nature before the public 
organisms. The application and interpretation of these rights will follow the 
related principles established in the Constitution.7

At the far end of the rights-

spectrum lie the inherent 

rights of nature. These are 

legal rights granted directly 

to nature regardless of 

whether it is relied upon or 

useful to human beings. 
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in addition to the right to a healthy environment, some jurisdictions recognize rights to 
specific environmental goods, such as the right to clean water. for example, south africa 
recognizes a right to clean water through its national water legislation. these rights tend 
to be interpreted as human-centric with cases brought under these rights interpreting 
the right to water as a basic human right.8 however, there are many who advocate for a 
broader notion of environmental rights to water or air that are not human-centric but that 
also contemplate ecosystem needs.

Forms of Environmental Rights

in addition to the ways in which environmental rights are phrased, there are also many 
forms that rights may take. literature on this subject commonly categorizes environmental 
rights as taking one of three forms: aspects of existing human rights; freestanding rights; 
and procedural rights.

Environmental aspects of existing human rights

environmental rights are recognized as aspects of existing rights because a healthy environ-
ment is often a pre-condition to they enjoyment of other basic human rights. however 
this link or nexus between human rights and environmental degradation has only recently 
been a subject of the law. historically, human rights were engaged in certain contexts 
such as in interactions with governments, the police, or other potentially discriminatory 
majority powers. as environmental problems have grown more acute governments and 
courts around the world are beginning to recognize that the right to a healthy environment 
exists in tandem with the human rights to life, health, privacy, family life, property, suitable 
working conditions, adequate standards of living and culture.9 thus basic human rights can 
be deprived, for example, by the release of pollution from a factory or the contamination 
of drinking water from the extraction of natural resources.

Stand-alone environmental rights

freestanding rights to a healthy environment have been incorporated into countless 
international declarations, international treaties and the domestic constitutions of numer-
ous states.10 these freestanding rights take on many forms, including express rights to a 
healthy and balanced environment.

Procedural environmental rights

Procedural or participatory environmental rights generally involve three pillars: the right 
to environmental information; the right to participate in environmental decision making; 
and the right of access to justice when one objects to decisions taken in an environmental 
context.

Procedural environmental 

rights include the right of 

access to justice when one 

objects to decisions taken in 

an environmental context.



eCOJUSTICe       Recognition of environmental Rights in BC       Page 11

Typical municipal sewage is a foul 

cocktail of water, human waste, micro-

organisms, disease-causing pathogens 

and hundreds of toxic chemicals.

As environmental problems have 

grown more acute governments 

and courts around the world are 

beginning to recognize that the right 

to a healthy environment exists in 

tandem with the human rights to life, 

health, privacy, family life, property, 

suitable working conditions, adequate 

standards of living and culture.
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Aspirational Rights

in some cases environmental rights are considered to be ‘aspirational’ rights, meaning, 
as the name suggests, that they are aspired to, rather than rights that exist at present. 
these rights are intended to direct state policy and not to create enforceable obligations. 
such aspirational rights are subject to the principle of “progressive implementation”, 
which means that the rights, although not enforceable now, may be realized over time.

While the contents of aspirational rights are often unspecified, they may still be realized. 
for example, in a recent decision of the south african supreme court of appeal concerning 
the right to water, the court held that it was still possible to interpret the right to require 
a certain level of effort on the part of the government as a duty to ensure that the people 
of south africa all have access to clean water.11

in the case of Minors Oposa v. Secretary of the Environment and Natural Resources the 
Philippine supreme court rejected that argument that the right to a healthy environment 
in the Philippine constitution was a political statement that could not be adjudicated 
before a court of law. instead the court declared that “a denial or violation of that right [to 
a healthy environment] by the other who has the correlative duty or obligation to respect 
or protect the same gives rise to a cause of action.” Oposa Minors was brought on behalf 
of future generations as a challenge to excessive logging licences issued by the state. in 
setting aside the licences, the court ruled that the state had an obligation to protect the 
right to a healthy environment of the complainants.12

in other jurisdictions, however, the potential effect of environmental rights is limited by 
provisions in the document in which they are recognized. for example, article 11 (1) of 
the Additional Protocol to the American Declaration of Human Rights (the “Protocol of san 
salvador”) recognizes that “everyone shall have the right to live in a healthy environment 
and to have access to basic public services.”13 however, the enforceability of the right 
to a healthy environment is limited by article 19 of the Protocol, which limits the nature 
of petitions that can be presented by either the inter-american commission or court of 
human Rights.14 for this reason, it is not possible to bring a case before the commission 
or court, under the inter-american human rights system, based on the right to a healthy 
environment alone. the right to a healthy environment is only actionable in combination 
with another recognized human right. this distinction between actionable and not 
actionable rights occurs in the case of many recognized environmental rights.

Aspirational rights 

are subject to the 

principle of “progressive 

implementation,” 

which means that the 

rights, although not 

enforceable now, may 

be realized over time.
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The Meaning and Effect  
of Environmental Rights

While an examination of the meaning and effect of environmental rights is beyond the 

scope of this report, there are a few outcomes generally associated with the recognition 

of environmental rights that are worth noting.

first, environmental rights signal that the environment and its protection are core societal 

values. second, recognition of environmental rights creates a shift in environmental 

conflicts from rights-versus-interests to rights-versus-rights. third, key themes and legal 

principles have emerged from court decisions interpreting the many different rights to a 

healthy environment, including: the principle of environmental fairness to future genera-

tions, the precautionary principle, the requirement for protection of aesthetic interests, 

and the standstill principle that nations may not weaken environmental standards once 

they have recognized a right to a healthy environment. finally, successful cases brought 

on environmental rights grounds have resulted in environmentally harmful activities being 

halted, curtailed or compensated for by court orders.

A right to a healthy environment  

as a principle of international law

since the adoption of the stockholm Declaration, the right to a healthy environment has been added to or included 
in the human rights declarations of several regional human rights bodies in africa, the americas and the middle 
east.15 the united nations has considered, but not yet adopted, several versions of an international declaration 
of a right to a healthy environment.16

in 1998, under the auspices of the united nations economic commission for europe (unece), the convention 
on access to information, Public Participation in Decision making and access to Justice in environmental matters 
(the aarhus convention) was adopted. as of July 14th 2009 there were 42 parties to the aarhus convention, 
which entered into force in october 2001.17 it is the first and largest legally binding international agreement 
on procedural environmental rights. Referred to by Kofi annan as “the most ambitious venture in the area of 
‘environmental democracy’” undertaken by the un,18 the aarhus convention also recognizes a substantive right 
to a healthy environment. the convention has resulted in a proliferation of national procedural environmental 
rights statutes throughout the world.

although part of the organization of american states, canada has not adopted the san salvador Protocol 
recognizing the rights to health and a healthy environment. nor is canada a party to the aarhus convention. 
however, these agreements are still important in canada. the ever-increasing number of international statements 
recognizing environmental rights, in conjunction with an expanding state practice of recognizing environmental 
rights, bolsters the case for recognizing the right to a healthy environment as a principle of international law. 
established principles of international law are binding on all nations – including canada.

Key themes and principles 

have emerged from court 

decisions, such as the principle 

of environmental fairness 

to future generations.
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Direct Rights for Nature

environmental rights are often criticized for being excessively human-centric. 
many environmental rights advocates argue that it is possible to approach 
environmental problems by granting rights directly to nature. in his seminal 
1972 article “should trees have standing?”, law professor christopher stone 
argued that environmental rights should be granted directly to nature, or “natural 
objects.”19 stone’s direct rights-for-nature thesis was written at a time when 
american courts were grappling with how to hear environmental cases. stone 
argued that in order to truly address environmental issues, natural objects should 
be afforded three basic legal rights: the right to institute legal action at their own 
behest; the right to have injuries to them taken into account in determining legal 
relief; and the right to benefit from that relief. since trees and birds and beaches 
cannot exercise those rights themselves, individuals or groups should be able 
to apply to the court for legal guardianship, and for the right to litigate on behalf 
of the natural object.

stone argued that our legal system divides things into two basic categories: 
property, with which we have no ethical relationship, and things-with-rights, 
with which we do. granting rights to nature would have the effect of creating an 
ethical relationship with nature so that we would protect natural objects not for 
future human generations but for themselves.

stone’s ideas were not accepted by the judiciary (although they were supported by 
a dissenting minority of the us supreme court in the mineral King case, Sierra Club 
v. Morton).20 instead, courts in the united states (and later in canada) expanded 
standing to protect nature based on a human plaintiff’s genuine interest in the 
environment as opposed to any inherent right of nature to exist.

since the courts first interpreted envirionmental rights as belonging to humans, 
the notion of any direct rights to nature has been largely limited to the realm 
of academic discourse. however, in 2008 ecuador became the first nation to 
grant legal rights directly to nature in its national constitution. this action has 
prompted a renewed interest in the concept of environmental rights for nature’s 
sake, which may in the future become particularly relevant in areas of abundant 
biodiversity such as British columbia.

Many environmental 

rights advocates argue 

that it is possible to 

approach environmental 

problems by granting 

rights directly to nature.



eCOJUSTICe       Recognition of environmental Rights in BC       Page 15

Why Recognize Environmental 
Rights in British Columbia?

Rights reflect what matters to a society

the most compelling reason for creating environmental rights in British columbia may be 
a symbolic one. for better or worse, rights have come to reflect the fundamental values 
of western society. granting legal rights to nature signals that nature matters to a society. 
in the western legal tradition we assign rights to things that are important. Rights are a 
reflection of those fundamental things that society deems must be guarded and protected. 
if we fail to include a healthy environment in the suite of basic fundamental values of our 
society, we will continue to fail to respect and protect the environment.

When a right meets interest, the right almost always wins

in the current canadian legal political system, when a right meets an interest the right 
almost always wins. While some environmental legislation in British columbia refers to a 
public interest in environmental protection, none of the province’s environmental protection 
laws recognize individual or collective environmental rights or grant any inherent rights 
to nature.

most environmental legislation in British columbia takes the form of environmental 
management statutes, such as the British Columbia Environmental Management Act or 
the Environmental Assessment Act. these statutes are limited to setting conditions for 
environmentally harmful activities as well as granting permits, leases or licences to 
harm the environment. most B.c. resource extraction statutes grant legal rights in the 
form of tenures, licences, permits and leases to exploit natural resources or pollute the 
environment. When conflicts arise over the disposition or development of resources and 
its associated pollution, the conflict is almost always framed as a debate between private 
rights to do an activity versus a public interest in protecting the environment. in a legal 
challenge, a right almost always beats an interest.

Recognizing environmental rights in British columbia would increase the likelihood of 
the environment emerging victorious in cases of conflict. at a minimum, recognizing 
environmental rights should ensure a better balancing of competing rights thus levelling 
the playing field in environmental disputes.

While some legislation 

in BC refers to a public 

interest in environmental 

protection, none of the 

province’s environmental 

protection laws recognize 

individual or collective 

environmental rights 

or grant any inherent 

rights to nature.



Page 16       Recognition of environmental Rights in BC       eCOJUSTICe

Cities around the Great Lakes release 

hundreds of billions of litres of raw 

sewage and stormwater in combined 

sewer overflows each year.

Living in a healthy and ecologically 

balanced environment is a fundamental 

right that should be enjoyed by all 

people regardless of where they live.
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PaRT I I

How Environmental  
Rights are Recognized

living in a healthy and ecologically balanced environment is a fundamental right that should 
be enjoyed by all people regardless of where they live. the scope of environmental problems 
requires all levels of government – international, national, provincial and municipal – to 
recognize environmental rights. however, only select jurisdictions in canada – ontario, 
Quebec, Yukon and the nWt – currently recognize environmental rights. notably, British 
columbia is not on this list.

since the 1972 stockholm Declaration, environmental rights have been recognized in 
countries around the world. Part ii of this report examines how environmental rights 
have been recognized in other jurisdictions with the hope that this experience can provide 
guidance for the recognition of environmental rights in B.c.

While each country’s experience is in some way unique, when considered together, 
environmental rights are generally recognized in one of three ways: in national or sub-
national constitutions; in a decision of a court or tribunal; and in provisions of statutes 
or other forms of legal declaration.

Constitutional Recognition 

at least 130 countries include environmental protection provisions in their national 
constitutions.21 approximately 85 of these recognize some form of express right to a healthy 
environment – all of which have been drafted since the 1972 stockholm Declaration.22 
environmental rights are also recognized in a number of sub-national constitutions.

While many of these environmental rights provisions appear in the constitutions of 
newly emerging states, many nations with long-standing constitutions have amended 
those constitutions to reflect the need to recognize environmental rights. france, for 

Only select jurisdictions 

in Canada – Ontario, 

Quebec, Yukon and the 

NWT – currently recognize 

environmental rights. 

Notably, British Columbia 

is not on this list.
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example, amended its constitution in 2005 to include a “charter for the environment” 
that recognizes, among other things, in article 1 a person’s “right to live in a balanced 
environment which shows due respect for health.”23

some constitutional environmental rights provisions are very simple, while others are quite 
prescriptive, setting responsibilities to protect the environment along with the declaration 
of the right itself. these responsibilities to protect the environment are usually directed 
at the government; however, some constitutions impose a responsibility on citizens and 
businesses to protect the environment, as well. finally, some constitutional provisions 
extend these responsibilities beyond the present day citizenry by invoking the rights of 
future generations.

some constitutions include environmental duties and responsibilities with respect to 
the environment without recognizing an express right to a healthy environment. for 
example, article 5 of the constitution of the Kingdom of Bhutan imposes responsibility 
on both citizens and government to protect the environment without granting any rights 
to environmental quality.

government duties range from ensuring a safe and healthy environment to maintaining 
a minimum of 60% of Bhutan’s total land under forest cover for all time. the Bhutanese 
constitution further imposes on citizens, whom it declares to be “trustees of the environ-
ment,” the duty to preserve, protect and respect the environment, culture and heritage 
of the nation. 24

the most detailed constitutional environmental provisions may be found in the recently 
adopted constitution of ecuador, which, in addition to recognizing individual and collective 
rights to a healthy and ecologically balanced environment as well as the rights of future 
generations, also grants rights directly to nature.25

Responsibilities to protect 

the environment are 

usually directed at the 

government; however, 

some constitutions 

impose a responsibility 

on citizens and 

businesses to protect the 

environment, as well.

Recognizing environmental rights in sub-national constitutions

in addition to recognizing environmental rights in national constitutions, many sub-national governments have 
recognized environmental rights in state, provincial or some other regional form of constitution. sub-national 
constitutions often recognize environmental rights where the national constitution does not. for example, while 
the united states constitution does not recognize environmental rights, some state constitutions do, including 
montana26, Pennsylvania27, and hawaii28. similarly, the canadian constitution does not recognize environmental 
rights, but the Quebec charter of fundamental Rights and freedoms does. the Quebec charter was recently 
amended to recognize a right to live in a healthful environment in which biodiversity is preserved.29 While the 
Quebec charter is not a constitutional document, it has been interpreted as a “quasi-constitutional” law to which 
all normal laws must conform.30

it is interesting to observe from the actions of these state and provincial governments that they have not waited 
for national governments to set the tone for environmental protection by recognizing constitutional environmental 
rights.
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Judicial Recognition

in some cases where national constitutions or environmental legislation do not expressly 
recognize environment rights, they are recognized by a court or tribunal. in most of these 
instances, environmental rights are recognized as aspects of other expressly recognized 
human rights. for example, the right to a healthy environment has on many occasions 
been recognized as a fundamental part or inherent aspect of the right to life.

the most famous examples of judicial recognition of environmental rights as aspects of 
other human rights are found in southeast asia, in the decisions of the high courts of 
india, Pakistan and Bangladesh. it is important to note that at the time of those decisions, 
india, Pakistan, and Bangladesh did not provide express constitutional rights to a healthy 
environment.

Southeast Asia

india began the trend of recognizing environmental rights in a case called Subhash Kumar 
v. State of Bihar, which was about the contamination of a river with sludge and slurry from 
the processing of coal for steel manufacturing.31 in that case the indian supreme court 
recognized that a right to a healthy environment was a fundamental aspect of article 21 of 
the indian constitution – the right to life and liberty.32 Despite the fact that article 21 does 
not refer to the environment, the court held that the right to life guaranteed in article 21 
“includes the right of enjoyment of pollution free water and air for full enjoyment of life”.33 
since that time the indian supreme court has consistently upheld this interpretation of 
article 21 in environmental complaints brought under the right to life and liberty.34 in fact 
there have been dozens of cases heard by courts in india based on the right to a healthy 
environment.

While the indian constitution explicitly imposes a duty on the government to protect 
the environment, many environmental cases continue to be brought under the right to 
life provision. for example, the court’s recognition of an environmental right has been 
used to pass far-reaching and progressive court orders in hundreds of public interest 
environmental cases, including to protect the taj mahal from corrosive air pollution, rid 
the River ganges from trade effluents, address air pollution in Delhi and other cities, 
protect the forests and wildlife of india and clear cities of garbage.35

a similar approach to the recognition of environmental rights was taken by the supreme 
court of Pakistan in the case of Zia v. WAPDA, which was brought by a group of citizens 
concerned about adverse effects from the construction of a hydro-electric grid in a 
residential neighbourhood. the citizens brought the action on the grounds that the grid 
compromised their right to life. the court interpreted the right to life and dignity in articles 
9 and 14 of the Pakistani constitution to include a right to a healthy environment.36 courts 
in Bangladesh have taken a similar approach to the recognition of environmental rights.37

The Indian Supreme Court 

recognized that a right 

to a healthy environment 

was a fundamental aspect 

of Article 21 of the Indian 

Constitution – the right 
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Africa

Domestic courts in africa have also found that the right to life includes a right to a healthy 
environment. the african courts’ expansive interpretation of the right to life is based in 
part on the right to satisfactory environment favourable to development, recognized in 
article 24 of the african charter of human and People’s Rights.38

in the nigerian case of Gbemre v. Shell, the right to life and dignity of persons protected in 
article 33(1) of the nigerian constitution was interpreted to include the rights to a clean, 
poison-free, pollution-free and healthy environment.39 the gbembre case was brought 
by an applicant suing in a representative capacity, alleging that oil production activities 
– specifically gas flaring – violated his constitutional rights to life and the dignity of the 
human person in that they adversely affected his life and health as well as his immediate 
natural environment. this approach to recognizing environmental rights as aspects of 
the right to life was recently adopted in Kenya in P.K. Waweru v. Republic of Kenya, a case 
concerning contamination of a the Kiserian River with commercial and domestic sewage.40

Regional Human Rights Bodies Consider Environmental Rights

in the world of human rights law a number of regional bodies are charged with administering and adjudicating 
international and regional human rights agreements. the decisions of these bodies are often regarded as 
being important indicators of emerging trends in international law. the practice of reading a right to a healthy 
environment into an existing right has been adopted by a number of regional human rights bodies. in consider-
ing complaints from Brazil41 and Peru,42 the inter-american commission on human Rights has recognized 
environmental rights as aspects of the right to life, security and health, which is protected under the American 
Convention on Human Rights. similarly, in considering cases from spain,43 italy,44 turkey45 Russia,46 and most 
recently Romania,47 the european court of human Rights has recognized environmental rights as aspects of 
rights with respect to private and family life, protected by article 8 of the European Convention for the Protection 
of Human Rights and Fundamental Freedoms.
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Statutory Recognition 

another manner of recognizing environmental rights involves writing these provisions 

into newly created or existing laws. in canada, four jurisdictions recognize environmental 

rights through statute: ontario, Quebec, Yukon and the northwest territories. a statutory 

right to a healthy environment has been proposed in British columbia on several occasions 

but never adopted.

Environmental Rights in Provincial Statutes

enacted in 1993, the ontario environmental Bill of Rights (eBR) recognized the environ-

mental rights of everyone in ontario.48 the purpose of the eBR is to conserve the integrity 

of the environment, provide for sustainability of the environment and protect the people 

of ontario’s right to a “healthful” environment. the right to a healthful environment is 

set out in the eBR’s preamble and recognized in section 2 of the act. the preamble also 

recognizes the inherent value of the natural environment, although no legal rights are 

granted directly to the environment.

the eBR is administered by the environmental commissioner of ontario (the “eco”). 

the eco is an independent body appointed by the provincial legislative assembly. the 

eco is tasked with monitoring and reporting on the government’s compliance with the 

environmental Bill of Rights to ensure that ontario’s natural environment is protected 

and conserved for future generations.

the eBR protects citizens’ right to a healthful environment by providing the procedural 

rights of access to information, participation in decision-making and access to the courts. 

it also provides whistleblower protection for employees who take action to protect the 

environment.

the act prescribes how the procedural rights are to be fulfilled. information is to be 

provided through postings to an environmental registry. comment is permitted on 

proposed environmental laws and standards. under the act, citizens may question existing 

environmental law and policy or request the government to investigate a violation of a law. 

the EBR creates a right to apply for leave to appeal certain government decisions, such as 

the licences, permits, approvals and other instruments issued to industrial and commercial 

facilities. in certain circumstances the eBR also grants a right to sue a private individual 

for environmental damage. ontario courts have recognized that the provisions of the act 

provide a mechanism for realizing and protecting the right to a healthful environment.49

Quebec, the Yukon and the nWt also recognize environmental rights through provincial 

laws, although none of these jurisdictions have gone as far as ontario in creating a system 

to give means of enforcing those rights.

the Quebec Environment Quality Act recognizes both a right to a “healthy environment and 

to its protection,” as well as to the protection of the living species inhabiting it.50 the right 

is not absolute. it is recognized “to the extent provided for in the act and the regulations, 
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orders, approvals and authorizations issued under any section of this act.” this means that 
the act is intended to protect people from illegal harm to the environment, as opposed to 
harm to the environment per se. in fact the right to a healthy environment cannot be used 
to challenge an activity for which proper administrative approval has been granted under 
the act, no matter how harmful that activity may be to human health or the environment. 
in support of the right to a healthy environment and its protection, all residents of Quebec 
have the right to seek recourse to the courts to prohibit any act or operation that interferes 
or might interfere with the exercise of a right.51 this has been interpreted to mean that any 
natural person may seek to enjoin or stop an unauthorized activity that is harming the 
environment. the environmental rights provisions in the Quebec Environmental Quality 
Act were added in 1978. since that time the injunction provisions have been relied on in 
various cases to halt illegal environmental harm.52

the Yukon Environment Act recognizes that the people of the Yukon have a right to a 
healthful natural environment.53 in support of this right, any person in the Yukon may 
bring a private prosecution of any offence under the environment act.

the northwest territories Environmental Rights Act actually recognizes the right to protect 
the environment.54 this right is limited to protection from release of contaminants.
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very few cases have been brought under the provisions of the territorial legislation. the 
few decisions that do exist have not interpreted the provisions as granting free standing 
environmental rights.

critics of existing environmental rights statutes, in particular the oeBR, identify a 
number of shortcomings in these statutes.55 often the statement of environmental right 
is considered to reflect only goals or aspirations rather than enforceable legal rights. 
further, such laws are often criticized for being overly procedural and focusing only on 
how decisions are made, as opposed to what kinds of decisions are made. finally, many 
environmental rights laws have provisions that cannot be or are not used because of how 
they are structured. in some cases provisions that allow access to the courts can only be 
used when the government has decided not to act to protect the environment, or where a 
government decision not to protect the environment is considered “unreasonable.” these 
criteria are often difficult to meet, because they allow the government unlimited time or 
broad discretion about whether to act to protect the environment.

Despite these shortcomings, however, a comprehensive environmental bill of rights, 
such as the ontario eBR, goes far beyond the information, participation, and access to 
justice provisions in effect in British columbia. further, by learning from the challenges 
encountered with these early statutes a new version could overcome identified problems 
and make a significant contribution to protecting the environment by recognizing 
environmental rights.
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Are Environmental Rights in BC Old News?

there have been a number of attempts to recognize environmental rights in British 
columbia. Perhaps the strongest attempt was the Environmental Bill of Rights Act, 
which was twice introduced in the legislature in the early 70s.56

the proposed Environmental Bill of Rights Act was very short and sought to 
recognize “certain basic environmental rights” including “the right now and in the 
future to clean air, pure water, freedom from excessive noise and the preservation 
of the historic, scenic, natural and aesthetic values of the environment.” the Bill 
also proposed to grant a civil right to sue, “without proof of damage” against 
any person, corporation, municipality, government department, or crown agency 
that wilfully violated the environmental rights of any person. the proposed 
environmental rights were not absolute rights. the nature and degree of the 
proposed environmental rights to which a person would be entitled would be 
determined by what is “reasonable in the circumstances, due regard being given 
to the lawful interests of others.”

on both occasions, the Bills were introduced by private members but dropped 
from the order Paper before final reading.
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Environmental Rights in 
Municipal Declarations

municipalities from around the world are now making municipal declarations of envi-
ronmental rights. frustrated by what they perceived as recalcitrant national governments 
unwilling to recognize the importance of environmental health and the seriousness of 
the current global environmental crisis, a number of municipalities have taken it upon 
themselves to lead at the municipal level, through the recognition of environmental rights.

for example, the city of san francisco recently recognized environmental rights as part 
of its precautionary principle policy statement:

Every San Franciscan has an equal right to a healthy and safe environment. 
This requires that our air, water, land, and food be of a sufficiently high 
standard that individuals and communities can live healthy, fulfilling, and 
dignified lives. The duty to enhance, protect and preserve San Francisco’s 
environment rests on the shoulders of government, residents, citizen groups 
and businesses alike.57

the supreme court of canada, in what is often referred to as the hudson decision, 
endorsed the legitimacy and the importance of local government regulation to address 
environmental problems.58 in doing so the court recognized that environmental problems 
do not respect boundaries or the division of powers and that while they may be global in 
effect, they are often best addressed at the local level.
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Cities of the World Set Sights on Right to Healthy Environment

the urban environmental accord, signed by the mayors of 107 cities on World 
environment Day 2005, is an agreement amongst local governments to take direct 
action to address environmental problems. in addition to setting goals for clean 
air, water, reduction of waste and energy efficiency, the accord seeks to realize 
the right of all members of society to a “clean, healthy, and safe” environment 
for all. amongst the signatories to the accord were the mayors of two canadian 
cities, montreal and vancouver.59



eCOJUSTICe       Recognition of environmental Rights in BC       Page 25

The Supeme Court of 

Canada has repeatedly 

endorsed, in obiter dicta 

(statements not necessarily 

binding on other courts), a 

passage from a Law Reform 

Commission report stating 

“a fundamental and widely 

shared value is indeed 

seriously contravened 

by some environmental 

pollution, a value which we 

shall refer to as the right 

to a safe environment.”

Right to a Healthy Environment 

Endorsed by the Supreme Court

canada’s supreme court may be ready to confirm the right to a healthy environment.

the court has repeatedly endorsed, in obiter dicta (statements not necessarily 
binding on other courts), a passage from a law Reform commission report stating 
“a fundamental and widely shared value is indeed seriously 
contravened by some environmental pollution, a value which 
we shall refer to as the right to a safe environment.”60 the full 
passage from the supreme court of canada’s decision is as 
follows:

It is clear that over the past two decades, citizens have 
become acutely aware of the importance of environmental 
protection, and of the fact that penal consequences may flow 
from conduct which harms the environment.... Everyone is 
aware that individually and collectively, we are responsible 
for preserving the natural environment. I would agree with 
the Law Reform Commission of Canada, Crimes Against the 
Environment, supra, which concluded at p. 8 that:

… a fundamental and widely shared value is indeed seriously 
contravened by some environmental pollution, a value which we will 
refer to as the right to a safe environment.

To some extent, this right and value appears to be new and emerging, 
but in part because it is an extension of existing and very traditional 
rights and values already protected by criminal law, its presence and 
shape even now are largely discernible. Among the new strands of 
this fundamental value are, it may be argued, those such as quality 
of life, and stewardship of the natural environment. At the same 
time, traditional values as well have simply expanded and evolved 
to include the environment now as an area and interest of direct 
and primary concern. Among these values fundamental to the 
purposes and protections of criminal law are the sanctity of life, the 
inviolability and integrity of persons, and the protection of human 
life and health. It is increasingly understood that certain forms and 
degrees of environmental pollution can directly or indirectly, sooner 
or later, seriously harm or endanger human life and human health. 
[emphasis in original text]

the supreme court of canada referred to this passage with approval again in 
1997.61
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PaRT I I I

Options for Recognizing 
Environmental Rights in BC

the goal of recognizing environmental rights in British columbia presents some formidable 
obstacles that require creative solutions.

first, the canadian constitution does not recognize environmental rights or a government 
responsibility to protect the environment – the only discussion of environment deals with 
the division of powers between canada and the provinces. the Canadian Charter of Rights 
and Freedoms does not recognize any kind of environmental right.

second, the current canadian government does not recognize the international law right 
to a healthy environment. in fact, in recent years canadian government delegations have 
stood in the way of the global move to recognize environmental rights. for example, 
canada has voted against recognition of the human right to water.62

third, few human rights bodies have considered environmental cases involving canada. 
canada is not subject to the jurisdiction of the inter-american court of human Rights. 
While canada is subject to the jurisdiction of the united nations human Rights commis-
sion, the commission has as yet been unwilling to decide environmental cases involving 
canada. the case of EHP v. Canada, concerning a nuclear waste storage facility, was 
dismissed by the commission because the complainants had failed to exhaust domestic 
remedies.63 therefore the existence of a robust court system in canada could prevent 
international tribunals from adjudicating matters arising in canada.

fourth, British columbia does not have any existing environmental rights statutes. it 
does not have a provincial charter of Rights and freedoms, nor are environmental rights 
recognized in the primary human rights statute—the British Columbia Human Rights Codes, 
RsBc, 1996 c. 210. further, no individual or collective right to a healthy environment is 
recognized in any of British columbia’s environmental protection statutes.
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so what are the options for recognition of an environmental right in Bc? looking back 
at our three main choices – constitutional amendment, judicial declaration, statutory 
recognition – we can conclude the following:

•	 constitutional amendment, while a strong affirmation of environmental rights, is 
not a likely option;

•	 Judicial recognition of an environmental rights as an aspect of an existing charter 
right, such as the section 7 Rights to life, liberty and security of the person, may be an 
effective means of ensuring a human-centred right to protection from environmental 
degradation and pollution;

•	 Provincial legislative reform could create stand-alone environmental rights; and

•	 environmental rights may be recognized at the municipal or regional level.

Constitutional Amendment

it is very difficult, both politically and practically, to amend the canadian constitution.

it is technically possible for the Province of British columbia, if it were willing to do so, 
to initiate a constitutional amendment. however, the amending procedure requires the 
support of the senate and the house of commons as well as two-thirds of the provinces that 
have at least 50% of the population of all the provinces. this process may be commenced 
by the senate, the house of commons or the legislative assembly of any province.64

Were one of these bodies willing and interested in taking up that charge, we have 
included options for model constitutional environmental rights provisions in appendix 
a to this Report. these provisions reflect several of the concepts that have come out of 
the constitutional jurisprudence considering environmental rights provisions around the 
world. the provisions speak both to the rights of individuals and the responsibilities of 
government. the responsibility of government is a key aspect of many rights provisions 
considered actionable by the courts. such a provision would be appropriate for the 
canadian constitution, or a provincial or territorial charter or bill of rights.

British columbia has no provincial constitution to amend. unlike Quebec, British columbia 
also has no charter of its own. therefore, short of the province electing to create a 
British columbia charter or some other quasi-constitutional provision, it is unlikely that 
environmental rights in B.c. will be recognized through constitutional amendment.

British columbia does have a Human Rights Code that could theoretically be amended to 
recognize a right to a healthy environment. however, the provisions of that code currently 
focus on equality and discrimination. for this reason significant structural and policy 
changes would have to be made to the existing human rights system in British columbia 
to reflect the recognition of environmental rights. of course it would be possible, should 
the government decide to go this way, to make these structural changes. such an approach 
might be easier than starting from scratch.
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Judicial Recognition of Environmental 
Rights as Part of the Right to Life

Perhaps the clearest option for people who are not in government to achieve recognition 
of environmental rights is to seek to have this matter resolved by the courts, through a 
lawsuit seeking recognition of environmental rights as an aspect of existing human rights. 
such a lawsuit would most likely be brought based on the charter, although it could also 
be brought in defence of the public’s environmental rights. a benefit of this approach to 
recognizing environmental rights is that it could have an effect throughout canada.

the objective of such a test case would be to have the courts recognize that the charter 
applies in certain environmental contexts because environmental rights are aspects of 
existing charter rights. this approach has been described as an “ecologically literate” 
interpretation of the charter.65 such an approach follows the lead of the many national 
and international courts described above who have recognized that environmental rights 
are implicit in, and therefore already protected by existing provisions of national constitu-
tions and international agreements. as set out in Part ii, environmental rights have been 
considered as aspects of the right to life, the right to health, privacy and family life, property, 
suitable working conditions, adequate standard of living and or culture.

if we take a look at canada’s charter it is possible that environmental rights could exist 
as aspects of:

•	 section 2 (a), freedom of religion and conscience;

•	 section 7, life, liberty and security of the person; and

•	 section 15(1), the equality provision.

it is also possible that environmental rights could be recognized as aspects of aboriginal 
and treaty rights in section 35 of the constitution. these rights are not part of the charter, 
and are collective rights that are only enjoyed by certain identifiable peoples.

according to academic scholars the most likely charter right to include a right to a healthy 
environment is section 7.66 the right to life and the right to security have been considered 
by other court in other jurisdictions to include a right to a healthy environment. further, 
section 7 of the charter, has been relied on in canada in cases about mental and physical 
health.67 the right to health, in other jurisdictions, has been found to include a right to 
a healthy environment.

Just as was held to be the case for people in india, Peru or nigeria, in order for canadians 
to live a life of dignity we require a certain level of environmental quality that includes 
clean air to breathe, water to drink, food to eat and an environment where pollution does 
not threaten health and security.

Raising section 7 in an environmental context is not without its challenges. an exhaustive 
review of the case law of section 7 and how it might apply in the context of an environmental 
hazard is beyond the scope of this report.68 however, it is likely that an environmental 
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rights test case based on section 7 would contain at least the following 3 elements: (1) 
an individual seriously threatened or harmed by an environmental problem; (2) a clear 
connection between the environmental harm and the government action; and (3) a violation 
of the principles of fundamental justice.

An individual seriously threatened  
or harmed by an environmental problem

charter rights apply to protect individuals. section 7 is intended to protect very core and 
fundamental aspects of human integrity, such as life itself. the notion of human dignity 
is also at the core of section 7. therefore the environmental hazard that is involved in an 
environmental rights test case must very clearly harm or risk harming actual identifiable 
people in a significant way. in the case of pollution from two stroke engines in Deli, india 
air pollution from particulate matter from the exhaust was associated with significant 
respiratory illness. in the case of the la oroya, Peru metal smelter, children living in the 
community suffered from lead poisoning that affected their health, as well as mental and 
physical development. in the case of sour gas flaring in nigeria, community members 
were exposed to high concentrations of sulphur dioxide gas – a known toxin that causes 
respiratory and other health effects.

A clear connection to government action

the charter only applies to government action. therefore the environmental hazard that 
causes the harm must be done by the government, or authorized or approved by the 
government. there is an argument to be made that in certain circumstances the failure to 
act to protect the environment could also be construed as a failure to protect fundamental 
human rights. there is a great debate over this interpretation of our charter.
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Constitutional Reference

if you are reading this report and you are the attorney general of British columbia 
then you have the option of bringing a reference to the court of appeal to seek 
judicial recognition of a constitutional environmental right. the reference power 
allows the government of the day to place important questions before the court 
to assist in good governance. the federal government is permitted to make a 
reference to the supreme court of canada, a power that has been exercised in 
many important legal debates such as the possible separation of Quebec and 
the legalization of same sex marriage. each of the ten provinces has enacted 
legislation permitting the provincial government to direct a reference to the 
provincial court of appeal. if you are not the attorney general of British columbia, 
and therefore unable to bring a reference of your own, you could always convince 
the ag to do it for you...
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A violation of the principles of fundamental justice

the three protected rights to life, liberty and security of person are not absolute. they may 
be deprived if done so in conformity with the “principles of fundamental justice.” the 
principles of fundamental justice are unique to the canadian charter. they are similar to 
the principles of fairness in government action – that government officials not act arbitrarily 
when depriving people of their rights. the principles of fundamental justice are also similar 
to the principles of procedural fairness that require that decisions affecting rights be made 
after the affected people have had the opportunity to participate in the decision making 
process. however, they also include unique concepts such as the principle that actions 
of the government that deprive rights should not shock the conscience of canadians. 
it is also possible for new principles of fundamental justice to emerge to fit the needs 
of a new situation, such as environmental protection. from a practical perspective this 
means that the environmental hazard that causes the harm must have been approved or 
otherwise have come to be in a way that is procedurally incorrect, unfair, arbitrary vague, 
or extremely unjust.

these arguments are beginning to surface in alberta, where a number of oil and gas 
developments have faced challenges before a provincial regulatory authority based on 
alleged violations of section 7 rights. one such case, Kelly v. Alberta, was granted leave to 
appeal to the alberta court of appeal on section 7 grounds.69 in the Kelly case residents 
in the vicinity of a proposed natural gas well containing toxic hydrogen sulphide or “sour 
gas” objected to the fact that the well had been approved after the Board agreed that the 
drilling and completion phase of the project would put residents at risk of death or serious 
bodily harm. after leave was granted the company proposing the well withdrew the request 
for approval and the case was dismissed. While it is unfortunate that this important legal 
question was never heard by the alberta court of appeal, it is likely only a matter of time 
before these arguments are raised again somewhere in canada.
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Environmental rights in pollution hot spots?

those who defend the failure to recognize environmental rights in canada argue 
that canadian’s basic environmental needs are already being met. environmental 
rights are only necessary in places where people are subject to horrible pollution 
while governments stand idly by. consider the case of southwestern ontario’s 
chemical valley. there are 62 large industrial facilities within 25 kilometres of the 
city of sarnia and adjacent aamjiwnaang first nation reserve. in 2005, these 
facilities released more than 131,000 tonnes of air pollution – a toxic load of 
more than 1,800 kilograms per sarnia and aamjiwnaang resident. People in this 
community are subjected to chemical exposure on a regular basis that exceeds 
identified standards for protecting human health. While some action has been 
taken to evaluate the extent of the problem, real on-the-ground solutions have 
been slow. Despite disturbing levels of existing pollution, governments continue 
to consider permitting new facilities.70
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Provincial and local development and planning policies should 

be revised to prioritize green infrastructures use.  

A policy emphasis should be placed on reducing impervious 
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bioretention areas and other green infrastructure.

Statutory Recognition  
of Environmental Rights

another option for British columbia is the recognition of environmental rights in a 
provincial statute.

the goal of legally recognizing environmental rights is to ensure that environmental risks 
and hazards are controlled and that the rights and interests of those who seek to pollute 
and degrade the environment for economic gain are balanced against the rights and 
interests of those individuals and communities that suffer the burden of that pollution.

environmental rights statutes protect the individual right to a healthy environment by 
creating provisions that protect, conserve and restore of the natural environment for 
the benefit of present and future generations. While the government has the primary 
responsibility for achieving this goal, the people are also given a means to ensure that it 
is achieved in an effective, timely, open and fair manner.

an environmental rights law could take the form of a stand alone environmental Bill 
of Rights, following the example of the Province of ontario, or form part of a broader 
environmental protection statute, following the example of the Province of Quebec.

another option is that proposed in the ecojustice model canadian environmental Bill 
of Rights – which is available on our website at http://www.ecojustice.ca/media-centre/
media-release-files/ceBR%20summary%20final.pdf/view.
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the goal of the model canadian environmental Bill of Rights (eBR) is to ensure that the 
right to a clean environment is upheld in relation to the federal government’s environmental 
responsibilities. however, the model is easily transferable to any provincial or territorial 
jurisdiction. it prioritizes the values of transparency, access to information, accountability, 
public participation in decision-making, and adequate enforcement. it establishes a right 
to a clean environment, and imposes a public trust duty upon the federal government to 
adequately protect the environment. it empowers canadians, in specific circumstances, 
to access justice by bringing legal proceedings where federal enforcement is lacking.

the model eBR should be seen as a kind of “environmental contract” between the 
government and the people. under the eBR model, the people explicitly entrust the 
government with the primary responsibilities for environmental protection. however, 
where such responsibilities are abdicated, the people may hold government to account. 
By empowering individuals, the eBR will better ensure that our environment will be 
respected and protected.

Regardless of which option is taken there are many lessons to be learned from the places 
that already have environmental rights laws. an environmental rights statute for British 
columbia should include the following elements:

THE ENvIRONMENTAL RIGHT MuST BE ENFORCEABLE. this means it needs to appear as a 
provision of the law, and not simply in the preamble. Preambular statements are important 
but do not create legally enforceable rights and obligations. Defining the meaning of a right 
to a healthy environment is one way to infuse content and enforceability into the provision. 
finally, it should be clear that the right is actionable – meaning that it is possible to go 
to court under certain circumstances to defend the right. as a guide, we recommend our 
model statement of environmental right which is included as appendix a to this report.

THE GOvERNMENT’S RESPONSIBILITY TO PROTECT THE ENvIRONMENT SHOuLD BE IN-

CLuDED ALONGSIDE ENvIRONMENTAL RIGHTS. the most successful environmental rights 
provisions globally are those that also include provisions setting out the responsibilities 
associated with the right.71

THE LAW MuST ADDRESS THE THREE PILLARS OF PROCEDuRAL ENvIRONMENTAL 

RIGHTS: the right to environment information; the right to participate in environmental 
decision making; and the right to access to the courts to protect the environment. these 
procedural rights form the internationally recognized standard for public participation in 
environmental decision-making, a core value of environmental rights.72

THE LAW SHOuLD MAKE THE PuBLIC A PARTNER IN ENvIRONMENTAL PROTECTION AND 

ENFORCEMENT. access to justice provisions should make very clear when the public can 
act to protect the environment. these provisions would ideally not be limited to taking 
action to stop harm that has already occurred. Provisions should also clearly set out when 
an individual can take action to prevent environmental harm from occurring. these provi-
sions should be broad enough to allow anyone with a genuine interest in environmental 
protection to step in and address environmental harm. they must also be structured in 
a clear and practical way to ensure that they can and will be used.

The goal of the model 

Canadian Environmental 

Bill of Rights is to ensure 

that the right to a clean 

environment is upheld 

in relation to the federal 

government’s environmental 

responsibilities. The model 

is easily transferable 

to any provincial or 

territorial jurisdiction.
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AN ExPERT AND INDEPENDENT BODY, SuCH AS AN ENvIRONMENTAL COMMISSIONER, 

SHOuLD BE ESTABLISHED TO OvERSEE THE IMPLEMENTATION OF THE LAW. understanding 
and addressing environmental problems often requires expertise in a number of areas. 
expert bodies can more efficiently and effectively investigate and evaluate potential issues. 
independent bodies are removed from the kind of political decision-making that necessarily 
characterizes government. in 2001, British columbia briefly established the office of an 
independent commissioner for environment and sustainability as part of the auditor 
general’s office to review and report on government progress towards sustainability 
and the state of British columbia’s ecological health.73 such an approach could again be 
adopted in B.c. alternatively, a separate office, such as the environment commissioners 
office in ontario, could be created.

AN ENvIRONMENTAL COuRT OR TRIBuNAL SHOuLD BE ESTABLISHED TO HEAR ENvI-

RONMENTAL CASES. B.c. already has an environmental appeal Board, the structure and 
procedure of which could be modified to implement an environmental Bill of Rights. 
alternatively, some jurisdictions have separate environmental courts that are considered to 
be very effective at handling environmental matters. for example the land and environment 
court of new south Wales is a specialist environmental and planning court with a wide 
jurisdiction responsible for interpreting and enforcing environmental law in the state of 
new south Wales, australia.74 critics have praised the court for its purposive and effective 
decision making in environmental matters.

A BC Environmental 

Bill of Rights should 

address issues of court 

costs, lowering financial 

barriers to seeking 

injunctive relief to prevent 

environmental damage, and 

remedies that encourage 

public involvement in 

environmental protection.
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ACCESS TO JuSTICE PROvISIONS SHOuLD CLEARLY ADDRESS BOTH THE LEGAL AND THE 

PRACTICAL BARRIERS TO ACCESS TO JuSTICE. in addition to granting legal standing to 
enforce an environmental right, a British columbia environmental Bill of Rights should 
address issues of court costs, lowering financial barriers to seeking injunctive relief to 
prevent environmental damage, and remedies that encourage public involvement in 
environmental protection. time lines should be reasonable and practical, addressing the 
fact that the provisions will be relied upon by individuals who may not be represented by 
counsel and have no previous experience with the legal system.

THE LAW SHOuLD PROTECT DEFENDERS OF THE ENvIRONMENT THROuGH BOTH WHISTLE 

BLOWER PROvISIONS AS WELL AS ANTI-SLAPP PROvISIONS. Whistleblower provisions protect 
those individuals who, in the course of their employment, try to deal with environmental 
problems by publicizing environmental hazards where they work. Public participation in 
environmental issues also requires the ability of private citizens to engage in debate about 
environmental harm without the fear of being slapped with a lawsuit. strategic law suits 
against Public Participation (or “slaPP” suits) are normally civil suits in defamation or 
liable intended to chill public discussion of an issue. anti-slaPP legislation is intended 
to protect public participation. British columbia briefly had such legislation in 2001.75 it 
created a process though which defendants to a lawsuit could go to the court and seek 
an expedited determination of whether the case was brought for the purpose of silencing 
debate. similar provisions could be included in an environmental Bill of Rights to encourage 
and protect public debate about environmental issues.

THE LAW SHOuLD REFLECT ESTABLISHED PRINCIPLES OF ENvIRONMENTAL LAW. such 
principles include the principle of sustainable development,76 the precautionary principle,77 
the polluter pays principle,78 the principle of intergenerational equity79 and the standstill 
principle.80 the Bill should also leave room for the incorporation of environmental rights 
principles that may emerge in the future.

While such law may seem like a major undertaking, all of these principles and provisions 
are included in statutes in canada and around the world. further, many of them have 
previously existed in British columbia.

Municipal Declaration

People often feel frustrated at their inability to address global environmental problems. in 
many cases it is easier to focus on local contributions to global problems; i.e., to “think 
globally, act locally.” municipal declarations of environmental rights and responsibilities 
offer an opportunity for local governments and their communities to take environmental 
matters in hand without having to wait for provincial or federal governments to get on 
board. a grassroots network of communities that recognize environmental rights and reflect 
environmental protection principles in local by-laws can, on certain issues, begin to fill in 
the gap created by inaction at higher levels. as discussed above, municipal declarations 
of environmental rights are part of a burgeoning trend in north america and around the 
world. in support of this trend we offer, in appendix B, a model declaration of environmental 
rights for local governments throughout British columbia.

While such law may seem 

like a major undertaking, 

all of these principles and 

provisions are included 

in statutes in Canada 

and around the world. 

Further, many of them have 

previously existed in BC.
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Provincial and local development and planning policies should 

be revised to prioritize green infrastructures use.  

A policy emphasis should be placed on reducing impervious 

surfaces, preserving vegetation, and providing space for 

bioretention areas and other green infrastructure.

Environmental problems 

affect us all, and we are 

all part of the solution.
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Conclusion

environmental problems affect us all, and we are all part of the solution. until we grant 
greater protection powers directly to nature or indirectly to defenders of the environment, 
the ability of our legal system to form an effective part of that solution will remain 
compromised.

Recognizing environmental rights and thereby enhancing the ability of our legal system 
to address environmental problems is one way of granting power to the environment. of 
course, simply recognizing an environmental right will not alone be enough to protect 
human health and ecological balance. the recognition of the right is one part of a suite 
of government actions that are necessary to enable individuals to meaningfully address 
environmental harm to themselves, to their children, and to nature as a stand-alone entity.

We have learned from the experience of other nations, regions and cities that recognizing 
environmental rights is something that can be done at many levels. it is not necessary for us 
to wait until our national leaders have taken up the charge. once recognized, environmental 
rights can provide the impetus governments need to address environmental issues, the 
leverage that the public needs to effectively engage in environmental protection, and the 
grounds on which courts can stop environmental harm.

until we grant greater 

protection powers directly 

to nature or indirectly 

to defenders of the 

environment, the ability of 

our legal system to form an 

effective part of that solution 

will remain compromised.
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aPPendIx a

Model Environmental Rights Provision

ENVIRONMENTAL RIGHTS AND OBLIGATIONS

this provision is drafted for a national constitutional or statutory provision.  it can easily 
be modified for a Provincial charter or environmental Bill of Rights.  

*. (1) every resident of canada has a right to a healthy and ecologically balanced environ-
ment.

(2) the governments of canada, the provinces and territories each have an obligation, 
within their respective jurisdictions, to protect the right of every resident of canada to a 
healthy and ecologically balanced environment.

(3) the governments of canada, the provinces and territories act as trustee of the 
environment and each has the obligation, within their respective jurisdictions, to preserve 
the environment in accordance with the public trust for the benefit of present and future 
generations.

(4) every person, natural or legal, has a responsibility to protect and conserve the 
environment.
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aPPendIx B

Model Municipal Declaration

DECLARATION OF ENVIRONMENTAL RIGHTS

the local government finds and declares that:

1. every resident has an equal right to live in a healthy and ecologically balanced 
environment. this means every resident has the right to air, water, land, and food 
that is healthy, safe and free from contamination.

2. the local government has the responsibility, within its jurisdiction, to protect, 
preserve and enhance this right.

3. in addition, all levels of government, residents, citizen groups, people and businesses 
operating within the municipal boundaries have a duty to protect, preserve and 
enhance the environment.

4. the public bears the ecological and health consequences of environmental deci-
sions. the public therefore has the corresponding right to complete and accurate 
information regarding harmful pollutants and contaminants that are emitted into the 
local environment. Residents shall also have the right to participate in government 
decisions that will affect the environment. Residents shall also have the right to 
challenge government decisions that affecting their health and the local environment.

5. the local government shall apply the precautionary principle in its decision-making 
which means the local government shall ensure:

a. Where threats of serious or irreversible damage to people or nature exist, the 
government shall take cost effective measures to prevent the degradation of 
the environment or to protect the health of its citizens. lack of full scientific 
certainty about cause and effect shall not be viewed as sufficient reason for the 
local government to postpone such measures.

b. any gaps in scientific data uncovered by the examination of alternatives will 
provide a guidepost for future research, but will not prevent the local government 
from taking protective action;

c. as new scientific data become available, the local government will review its 
decisions and make adjustments when warranted; and

d. full cost accounting is applied which means that when evaluating potential 
alternatives, the local government will consider all reasonably foreseeable 
costs, including costs to human health and the environment, even where such 
costs are not reflected in the initial price. once costs are assessed, the local 
government must ensure that short-term gains do not trump long-term costs 
in its decision-making;
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6. the local government will, within its jurisdiction, take actions to promote residents 
rights to a healthy and ecologically balanced environment. Particular actions by the 
municipality that promote the residents’ right to a healthy and ecologically balanced 
environment include:

a. Purchasing products for the municipality that are environmentally preferable;

b. Promoting efficient building and development;

c. ensuring that municipal land-use permitting results in an equitable distribution 
of environmental benefits and burdens within the municipality, preventing the 
development of environmental “hot spots”; and

d. making decisions with respect to planning and development that are beneficial 
for the environment.
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