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JUDGMENT
The appeal is allowed in part, declaration 1(d) of the Federal Court’s judgment is quashed in part,

and it is replaced by the following declaration:

Ministerial discretion does not legally protect critical habitat within the meaning
of section 58 of the Species at Risk Act, and it was unlawful for the Minister to
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have cited provisions of the Fisheries Act in the Killer Whales Protection
Statement where such provisions are subject to ministerial discretion.

The costs of this appeal are awarded to the respondents.

"M. Nadon"
JA.




